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4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 
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DETAILED ACTION 
Drawings 

1 . The drawings are objected to under 37 CFR 1 .83(a). The drawings must show 
every feature of the invention specified in the claims. Therefore, a flowchart or block 
diagram depicting the claimed method must be shown or the feature(s) canceled from 
the claim(s). No new matter should be entered. 

Corrected drawing sheets in compJiance with 37 CFR 1.121(d) are required in 
reply to the Office action to avoid abandonment of the application. Any amended 
replacement drawing sheet should include all of the figures appearing on the immediate 
prior version of the sheet, even if only one figure is being amended. The figure or figure 
number of an amended drawing should not be labeled as "amended." If a drawing figure 
is to be canceled, the appropriate figure must be removed from the replacement sheet, 
and where necessary, the remaining figures must be renumbered and appropriate 
changes made to the brief description of the several views of the drawings for 
consistency. Additional replacement sheets may be necessary to show the renumbering 
of the remaining figures. Each drawing sheet submitted after the filing date of an 
application must be labeled in the top margin as either "Replacement Sheet" or "New 
Sheet" pursuant to 37 CFR 1.121(d). If the changes are not accepted by the examiner, 
the applicant will be notified and informed of any required corrective action in the next 
Office action. The objection to the drawings will not be held in abeyance. 



Claim Rejections - 35 USC § 103 
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The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

2. Claims 1, 2, 8-11, 13, 15-19 rejected under 35 U.S.C. 103(a) as being 

unpatentable over Stecker et al. (US Patent no. 6,915,166). 

In regard to claims 1,13, and 15, Stecker et al. describe a neural stimulator 

device and method for measuring the evoked response due to electrical stimulation of 

tissue, and calculating a value for relating stimulus levels to response level for each 

electrode, col 1 lines 52-57. The method consists of applying a various stimulus level 

for an electrode, then measuring the amplitude of the evoked response to a set of 

stimuli at different stimulation levels for one of the electrodes in the prosthesis, 

calculating a value relating to the evoked responses to the stimulus levels for each 

electrode, and then repeating the process for each electrode for which data is required, 

col 1 lines 59-67 through col 2 lines 1-5. Stecker et al. teach that growth curves are 

valuable for determining the effects of stimulation intensity and stimulation site on the 

evoked potentials, col 2 lines 33-52, and thus implies that the data ascertained from the 

method would be used in constructing a growth curve. Stecker et al. also propose 

performing the process with combinations of electrodes, col 2 lines 10-12. The neural 

stimulator is comprised of an electrode array, col 4 lines 59-60, and for each stimulus 

applied, a recording is made. Therefore it would have been obvious to one of ordinary 

skill in the art at the time the invention was made to perform the method as a way of 
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improving cochlear implant fitting by locating there the greatest evoked neural response 
due to stimulation level and electrode location. 

In regard to claim 2, Stecker et al. record evoked potentials for different 
stimulation levels, it would therefore have been obvious to one of ordinary skill in the art 
since variation of electrical stimulation levels, regardless of amplitude variations or pulse 
width variation, would involve routine skill in the art. 

In regard to claims 8, 9, and 16, the device and method by Stecker et al. is a 
neural stimulator device that is capable of stimulating nerve tissue, cochlear however 
pertains primarily to cochlear nerve tissue. 

In regard to claims 10 and 17, it would not be beyond one of ordinary skill in the 
art to be able to adjust the amount of pulses/stimuli in a stimulation pulse train since it 
would only involve routine skill and experimentation in the art. 

In regard to claims 12 and 18, it would not be beyond one of ordinary skill in the 
art to be able to adjust the time delay between stimulation and recording since it would 
involve would only involve routine skill and experimentation in the art. 

In regard to claim 19, it would not be beyond one of ordinary skill in the art to 
make use of a monopolar electrode since monopolar electrodes are well known in the 
stimulation art and would therefore be a matter of design choice to choose a monopolar 
electrode over one of the other know variants of stimulation electrodes. 
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Allowable Subject Matter 

3. Claims 3-7, 12, 14, and 20 are objected to as being dependent upon a rejected 
base claim, but would be allowable if rewritten in independent form including all of the 
limitations of the base claim and any intervening claims. 

Conclusion 

4. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. Van Den Honert et aL (US Patent no. 6,751,505) describes a 
method for optimizing the operation of a cochlear implant by measuring evoked 
potentials resulting from electrical stimulation. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Brian T. Gedeon whose telephone number is (571) 272 
3447. The examiner can normally be reached on M-F 8:30-5:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Robert E. Pezzuto can be reached on (571) 272 6996. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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Patent Examiner 
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